
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF TEXAS

DALLAS DIVISION

PAULA BUNTON
Plaintiff,

V.

WALGREENSCOMPANY
Defendant.

§
§
§
§
§
§
§

Civil Action No. _

PLAINTIFF'S ORIGINAL COMPLAINT AND JURy DEMAND

Pursuant to the Federal Rules of Civil Procedure, Plaintiff Paula Bunton (hereinafter,

"Ms. Bunton" or "Plaintiff') files her Original Complaint against Defendant Walgreen Company

(hereinafter, "Defendant"), complaining of the following:

1:

NATURE OF ACTION

1. Plaintiff Paula Bunton trusted Defendant Walgreen Company and its pharmacist

to act prudently when she had her prescription drug medication filled at the Walgreens Store No.

5558, located at 1507 W. Pleasant Run Rd., Lancaster, TX 75146, on September 18, 2009. As

she learned and as it happens with other Walgreen's customers (and probably hundreds more

which have gone unreported), the pharmacist carelessly and recklessly misfilled Ms. Bunton's

medication ACIPHEX with a commonly confused and similar-sounding prescription drug.

2. Defendant and its pharmacists should have been on high alert when filling the

commonly confused and similar-sounding prescription drug based on reports from 2004 and

2008 from the United States Pharmacopeia, the official public standards-setting authority for

prescription medications. More than sixty-six (66) million prescription medication mistakes
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occur throughout pharmacies per year in the United States, and Ms. BW1ton became another

statistic as a result of the negligence of Defendant.

3. This case is about the devastating consequences that can occur when a pharmacist

is required by its own employer to fill a prescription on average every two minutes and makes a

small yet catastrophic error. A pharmacist is the last check that a prescription drug has before it

leaves the pharmacy - Ms. Bunton deserved and expected that check which never occurred.

II.

PARTIES

4. Plaintiff Paula Bunton is a natural person and resident of Lancaster, Dallas

County, Texas, and makes an appearance contemporarily with her Original Complaint.

5. Defendant Walgreen Company is an Illinois corporation with its principal place of

business at 200 Wilmont Road, Deerfield, Illinois 60015. Defendant Walgreen Company is

authorized to do business and is doing business in the State of Texas. Defendant may be served

through its registered agent, Prentice Hall Corporation System, 211 E. 7th Street, Suite 620,

Austin, Texas 78701-3218 USA.

III.

JURISDICTION AND VENUE

6. The Court has jurisdiction over this lawsuit pursuant to 29 U.S.C. § 1332 (a)(I)

because Plaintiffs and Defendant are citizens of different states, and the amount in controversy

exceeds $75,000.00, excluding interests and costs.

7. Venue is proper pursuant to 28 U.S.c. § 1391 (b) because the Northern District of

Texas is a judicial district where a Substantial part of the events or omissions giving rise to this
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claim occurred. Specifically,someof the conductallegedhereinhasoccurredor beendirected

towardsvariousentitiesandindividualsdoingbusinesswithin this District.

IV.

FACTUAL BACKGROUND

A. DEFENDANT WALGREEN COMPANY'S HISTORY WITH WRONGLY FILLED
PRESCRIPTIO'So

8. Defendant'sselfproclaimedtitle is "The PharmacyAmericaTrusts." According

to its 2009 annual report, Defendantis the nation's largestdrugstorechain with over 238,000

employeesand fiscal 2009 salesof $63 billion. It braggedto its shareholdersthat 2009was the

Company's35th consecutiveyear of record sales. In 2009 alone, it opened602 storesand it

openedits 7,000thdrugstore(oneof its "long-standingobjectives")during the Fall of2009. It is

importantto notethat from 2000 to 2007, Defendantdoubledin size from approximately3,000

to 6,000stores.

9. Additionally, in its 2009 annual report, Defendantclaims that "Pharmacyis 65

percentof our business." It toutedthat it filled over 651 million prescriptionsin 2009,which is

18.3 percent of the U.S. retail market and retail prescriptionsnationwide. If anything is

abundantlyclearly in its 2009 annual report, it is that Defendantputs profits aboveeverything

elseincludingcustomercareandsafety.

10. Unfortunately, you will not find in its 2009 annual report that the numberof

lawsuitsagainstDefendantis on the rise due to the numberof misfilled prescriptionswithin its

pharmacies.

I I. In fact, Defendanthasa very public history of lawsuits filed againstit basedon

negligent prescriptions filled. These lawsuits match a growing collection of consumer

complaintsof seriouserrorsmadewhile filling the651 million prescriptionsalIDually.
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12. During the earlypart of this decade,Walgreenshadseverallawsuitsfiled against

it for prescriptionerror. As a result of thoselawsuits,manydocumentsfrom Defendantwere

madepublic. ThosedocumentsevidencedDefendant'scorporatesanctionedpushfor volumeof

prescriptionsfilled over accuracyof theprescriptionandsafetyof its customers.

13. For example,Defendant'sown guidelinesrepresentedthat its pharmacistsneedas

little astwo minutesto fill aprescription.

14. Additionally, theselawsuits madepublic Defendant'spolicy to pay bonusesto

pharmacistsand pharmacymanagersbased,in part, on increasesin prescriptionvolume. If

errorsweremadein the filling of prescriptions,it didn't matteras thoseindividuals still got the

samebonus.

15. Furthermore,it cameto light that after seriouserrorsweremadeby Defendant's

pharmacists,the companyfailed to inform thesepharmacistsof their seriouserrors, let alone

discipline them for the same. Defendant also admitted to implementing unregulatedand

inexpensive"PharmacyTechnicians"to do thehandson taskshistoricallyperformedby licensed

pharmacists.These"PharmacyTechnicians"requireno formal training, registrationor licensing

in the Stateof Texas. This unseenhiddenworkforceusedby thepharmacyto keepup with the

lofty corporatepromisedtime goalsof filling prescriptions.

16. In a very poignantexample,Phillip P. Burgess,WalgreenCompany'sNational

Director for PharmacyAffairs testified in a 2007 deposition that he disagreedwhen asked

whetherbonusdecisionsshouldtake into accountdrug errors,saying,"Errors,asunfortunateas

theyare,arehumanerrors."

17. In the last threeyears,the verdictsagainstDefendantfor prescriptionnegligence

total $61 million.
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18. However, as demonstratedby Defendant'sdocumentsthat are now of public

recordand its annualreports,it continuesto operateon an intentionalsystemicdrive for profits

overaccuracyof its prescriptionsandthesafetyof its customers.

B. Ms. BUNTON'SSTORY.

19. Ms. Bunton is a thirty-nine year old female who was diagnosed with

Gastroesophagealreflux disease(GERD) by hertreatingphysicianin Septemberof2009.

20. After the diagnosis,hertreatingphysicianprescribedMs. Buntontheprescription

drugACIPHEX® on September16, 2009. The activeingredientin ACIPHEX® is rabeprazole

sodium,a substitutedbenzimidazolethat inhibits gastricacid secretion.

21. Shepromptlytook this prescriptionto WalgreensStoreNo. 5558,andhadit filled

by DefendantPHARMACIST on September18, 2009.

22. Insteadof filling the prescriptionfor ACIPHEX®, Defendantby and throughits

pharmacist,filled theprescriptionfor Adipex-P(alsoknownasPhentermine).

23. Adipex-Pis an appetitesuppressantprescriptiondrug for useby only excessively

overweight individuals who have a condition-suchas diabetes,high blood pressure,or high

cholesterol-andis only prescribedfor short-termuse.

24. Unbeknownstto Ms. Bunton, she continuedto take the wrong medicationfor

elevendaysuntil September29,2009,andhersymptomsworsenedoverthatperiod.

25. On September29, 2009, Ms. Bunton began"vomiting perfusebright red blood

andclot."

26. As a result, shewas admittedto Medical City of Dallas' emergencyroom ICU.

Noel L. Snowberger,M.D. and boardcertified in Gastroenterology,diagnosedMs. Buntonwith

gastrointestinalbleeding and performedvarious procedures,including but not limited to an
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esophagogastroduodenoscopywhile removing the blood clots causedby taking the wrongly

filled prescriptionmedication.

27. Ms. Bunton stayed In the hospital for six days and was later dischargedon

October5,2009.

28. After shewas dischargedfrom the hospital,shecontinuedand continuesto treat

with physiciansto this day.

C. PRESCRIPTIONDRUGSTHAT COMMONLY CAUSE CONFUSION.

29. The problemof prescriptiondrug nameconfusionhasbeenrecognizedfor many

yearsnow.

30. More than 1,500 commonly used drugs are involved in errors linked to drug

namesthat look alike or soundalike, accordingto U.S. Pharmacopeia'sEighth Annual National

MEDMARX Datareport.

31. Defendant'spharmacistsshould be well-trained with respect to these two

prescriptions,ACIPHEX® andAdipex-P.Whatis so egregiousis that thepharmacistsemployed

by Defendantshouldhaveknown that thesetwo prescriptions-- ACIPHEX® and Adipex-P ­

commonlycauseconfusion.

32. As acknowledgedin theU.S. Pharmacopeia'sCenterfor Advancementfor Patient

Safety article entitled, "USP Quality Review - Use Caution - Avoid Confusion," originally

publishedin April of 2004andupdatedin March of 2008,theseWalgreens'pharmacistsshould

havebeenon high alert that thesetwo prescriptionscanbeeasilyconfused.

33. Defendantwas also awareof previousproblemswith this particularpharmacyas

it hadbeenreprimandedlessthantwo yearsprior to Ms. Bunton'smisfiled prescription.
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34. Specifically, the TexasStateBoard of PhannacyreprimandedWalgreensStore

No. 5558 for a previous dispensingerror in 2006. According to the Texas StateBoard of

Phannacy,this particular Walgreenswas required to "develop and implement a Continuous

Quality ImprovementProgram"which includedpeerreview "to preventandhandledispensing

errorsin thefuture."

35. Suchprogramwasnegligentlydesignedor negligentlyperfonnedasevidencedby

themisfill for Ms. Bunton'sprescription.

V.
AGENCY AND RESPONDEAT SUPERIOR

36. Wheneverin Plaintiffs Original Complaint, it is allegedthat Defendantdid any

act or thing, it is meantthatDefendant,itselfor agents,officers,partners,servants,employeesor

representativesdid suchact or thing and it wasdonewith the full authorizationor ratification of

Defendantor done in the nonnal routine, courseand scopeof the agencyor employmentof

Defendantto its agents,officers,partners,servants,employeesor representatives.

VI.

CAUSES OF ACTION - PHARMACEUTICAL NEGLIGENCE OF DEFENDANT

37. The allegationscontainedin all of theparagraphsof this Original Complaintare

herebyreallegedfor all purposesandincorporatedhereinwith the sameforce andeffect as if set

forth verbatim.

38. DefendantWalgreen Company committed acts of omission and commiSSIOn,

which collectively and severallyconstitutednegligence,which were a proximatecauseof the

damagesto Plaintiff.

39. DefendantWalgreenCompanyowed a legal duty to Plaintiff to properly fill a

prescription.
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40. Defendant Walgreen Company breachedthe legal duty when its pharmacist

negligentlymisfiled Plaintiffs prescription.

41. DefendantWalgreenCompany'sbreachof the legal duty proximately caused

Plaintiffs injuries.

42. The negligenceof DefendantWalgreenCompanywas a direct and proximate

causeof Plaintiffs injuries that resulted in damagesto Plaintiff in an amount within the

jurisdictionallimits of this Court.

VII.

DAMAGES

43. Plaintiff hereinincorporatesall oftheparagraphsofherOriginal Complaintfor all

purposesandincorporatedhereinwith thesameforce andeffectas if setforth verbatim.

44. As a directandproximatecauseof the actionsof Defendantlisted above,Plaintiff

hassuffereddamages.Thesedamagesincludebut arenot limited to actualdamages,attorneys'

fees,pre-judgmentandpost-judgmentdamagesas well as emotionaldistressandmentalanguish

andpunitivedamages.

45. Plaintiff hereinincorporatesall of theparagraphsofherOriginal Complaintfor all

purposesandincorporatedhereinwith thesameforce andeffectasif setforth verbatim.

46. As a directandproximatecauseof the actionsofDefendantlisted above,Plaintiff

hassuffereddamages.Thesedamagesincludebut arenot limited to actualdamages,attorneys'

fees,pre-judgmentandpost-judgmentdamagesas well as emotionaldistressandmentalanguish

andpunitivedamages.

47. The maximumamountof damagessoughtby Plaintiff is within thejurisdictional

limitationsoftheCourt.
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48. Plaintiff is also seekingattorneys'feespursuantto the applicablesectionsof the

TexasCivil PracticeandRemediesCodeandall otherapplicablelaw undertheStateofTexas.

VIII.

ATTORNEYS' FEESAND COSTS

49. Plaintiff seeksall reasonableattorneys'fees,court costsand expensesincurredin

theprosecutionof this suit andallowedby law.

IX.

EXEMPLARY DAMAGES

50. Plaintiff seeksexemplarydamagesfor the harm causedby Defendant'swillful

actions.

X.

CLAIM FORPRE-JUDGMENTAND POST-JUDGMENTINTEREST

51. Plaintiff claims interestin accordancewith TexasFinanceCode§304.001et seq.

andanyotherapplicablelaw.

XI.

CONDITIONS PRECEDENT

52. All conditionsprecedentto Plaintiff s rights to recoverhereinandto Defendant's

liability hasbeenperformedor hasoccurred.

XII.

DEMAND FORJURY TRIAL

53. Plaintiff requestsa trial by jury.
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XIII.

DISCOVERY REQUESTS TQ DEFENDANT

54. Pursuantto theFederalRulesof Civil Procedure,Plaintiff requeststhatDefendant

answerthe discovery. Attachedas Exhibit "A" is the discoveryset of requeststo Defendant

WalgreenCompanyandincorporatedhereinthis Original Complaint.

XIV.

PRAYER

WHEREFORE,PREMISESCONSIDERED,PlaintiffPaulaBuntonpraysthatDefendant

WalgreenCompanybe cited to appearand answerherein,that this causebe set down for trial

before a jury, and that Plaintiff Paula recoversjudgment of and from Defendantfor the

following:

a. Actual damages(includingattorneys'fees,pre-judgmentandpost­

judgmentinterest)

b. Costsandexpensesof thelawsuit; and

c. Suchotherandfurtherreliefto which Plaintiff PaulaBuntonis

justly entitled,whetherat law or in equity.
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RespectfullySubmitted,
THE DRINNON L FIRM, PLLC

1700P cific
Suite 2
Dallas,Texas7520I
(972)445-6080(Telephone)
(972)445-6089(Facsimile)

ATTORNEYS FOR PLAINTIFF
PAULA BUNTON
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